ST 99-0211-A L 07/12/1999 USE TAX

A credit for Use Tax is provided for tangible personal property that is
acquired outside this State and caused to be brought into this State by a
person who has already paid a tax in another State in respect to the sale,
purchase, or use of that property, to the extent of the anpbunt of the tax
properly due and paid in the other State See the encl osed copy of 86 III
Adm Code 150. 310. (This is a Al).

July 12, 1999

Dear Ms. XXXXX:

This letter is in response to your letter that was received by our office on
June 3, 1999. The nature of your letter and the information you have provided
require that we respond with a General Information Letter, which is designed to
provide general information, is not a statenment of Departnent policy and is not
bi nding on the Departnment. See 2 Ill. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

The Departnent of Revenue wants to update certain information provided
to agents and auditors. W need your help to ensure that the
information we distribute is up-to-date.

STATE law wll grant a credit for sales or use tax legally due and
paid to another state if that state provides a like credit for taxes
legally due and paid to our state. STATE al so exenpts from sal es tax
governments in other states if that state provides a reciproca
exenption for STATE governnent.

STATE taxes nost services. Tax generally applies where the service is
used, rather than where the service is performed or work is done. The
| ast page of this survey asks questions on the taxation of sone
services and how your state determ nes where the tax is applied, if
the service is taxable.

Pl ease review and conplete the follow ng questionnaire. Pl ease mail
or fax your response to ny attention by My 21, 1999. Thank you for
your tinme.
1. Does your State's law allow taxpayers a credit for sales tax
legally due and paid to other States?
[0 Yes [0 No (1 Depends

Does this credit apply to local sales tax legally due and paid in
STATE as well as the state sal es tax?
[0 Yes [0 No (1 Depends
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Pl ease describe your State's process and enclose a copy of the relevant
statute or regulation, or provide a statutory or regulatory citation.

Illinois taxes the retail sale and use of tangible personal property under

two separate but related statutes. The I1l1linois Retailers' GCccupation Tax Act,
35 ILCS 120/1 et seq. (1996 State Bar Edition), inposes a tax on Illinois
retailers neasured by a percentage of their gross receipts from sales for use or
consunpti on. The Illinois Use Tax Act, 35 ILCS 105/1 et seq. (1996 State Bar
Edition), inposes a tax on the purchaser by taxing the use of tangible personal
property purchased from a retailer. When a purchase is made from an Illinois
retailer (a seller who accepts purchase orders in Illinois or who fills orders
from an Illinois inventory), both taxes are applicable and are conplenentary.
That is, the Illinois retailer incurs Retailers' Occupation Tax liability on

gross receipts from the sale and reinburses hinself by collecting the Use Tax
fromthe customer and retaining it.

Subsection (d) of Section 3-55 of the Illinois Use Tax Act, 35 ILCS 105/ 3-
55, provides that the use tax does not apply to:

The use, in this State, of tangible personal property that is acquired
outside this State and caused to be brought into this State by a
person who has already paid a tax in another State in respect to the
sale, purchase, or use of that property, to the extent of the anpunt
of the tax properly due and paid in the other State.

See also subsection (a)(3) of the enclosed copy of 86 I1ll. Adm Code
150. 310. This credit applies to state and local taxes that are inposed and
col l ected under authority of another state.

2. Does your State's law allow taxpayers a credit for use tax
legally due and paid to other States?
[0  Yes [0 No (1 Depends

Does this credit apply to local use tax legally due and paid in
STATE as well as the state sal es tax?
[0 Yes [0 No (1 Depends

Pl ease see the answer to question nunmber 1 above.

3. A taxpayer |eases tangible personal property in STATE. STATE
inposes a sales tax on the lease of the property, because the
property was delivered to the taxpayer in STATE. The taxpayer
subsequently uses the property in your state. Your state imnposes
a sales or use tax on the |ease of the property as it is used by
t he taxpayer in your state.

Is the taxpayer entitled to a refund, credit, or other offset
agai nst your State's sales or use tax up to the amount of sales
or use tax paid to STATE?
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[0  Yes [0 No (1 Depends Expl ai n
Please note that the State of Illinois taxes leases differently for
Retail ers' Cccupation Tax and Use Tax purposes than the majority of other states.
For Illinois sales tax purposes, there are two types of leasing situations:

conditional sales and true | eases.

A conditional sale is wusually characterized by a nomnal or one dollar
purchase option at the close of the |lease term Stated otherwise, if lessors are
guaranteed at the tine of the lease that the | eased property will be sold, this
transaction is considered to be a conditional sale at the outset of the
transaction, thus making all receipts subject to Retailers' Cccupation Tax.

A true |lease generally has no buy out provision at the close of the |ease.
If a buy out provision does exist, it nust be a fair market value buy out option

in order to maintain the character of the true |[ease. Lessors of tangible
personal property under true leases in Illinois are deemed end users of the
property to be | eased. See the encl osed copy of 86 IIl. Adm Code 130.220. As
end users of tangible personal property located in Illinois, |essors owe Use Tax
on their cost price of such property. The State of Illinois inposes no tax on
rental receipts. Rental charges for a sublease are also not subject to tax in
I1linois. Consequently, |essees incur no tax liability.

The above guidelines are applicable to all true |eases of tangible persona
property in Illinois except for autonobiles |eased under terns of one year or
| ess, which are subject to the Autonpbile Renting Cccupation and Use Tax found at
35 I LCS 155/1 et seq.

As stated above, in the case of a true lease, the lessors of the property

being used in Illinois would be the parties with Use Tax obligations. The
| essors would either pay their suppliers, if their suppliers were registered to
collect Use Tax, or would self-assess and remt the tax to the Departnent. | f

the lessors already paid taxes in another state with respect to the acquisition
of the tangible personal property, they would be exenmpt from Use Tax to the
extent of the anmpbunt of such tax properly due and paid in such other state. See
Subsection (a)(3) of 86 IIl. Adm Code 150. 310.

Pl ease note that Under Illinois law, |essors nmay not "pass through” their
tax obligation on to the | essees as taxes. However, lessors and | essees may nake
private contractual arrangenents for a reinbursenent of the tax to be paid by the
| essees. If lessors and | essees have nade private agreenments where | essees agree
to reinburse lessors for the anpbunt of the tax paid, then |l essees are obligated
to fulfill the ternms of the private contractual agreenents.

4. A taxpayer purchases property in STATE for use in its business in
your state. The taxpayer pays STATE sales tax on the purchase in
STATE. Your state assesses use tax on the property when it is
brought back to your state.
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Is the taxpayer entitled to a refund, credit, or other offset
agai nst your State's sales or use tax up to the anpbunt of sales or
use tax paid to STATE?

[0  Yes [0 No (1 Depends Expl ai n

Pl ease see the answer to question nunber 1 above.

5. Wndows are purchased by a contractor in STATE, wth possession

taken in STATE STATE does not allow contractors to purchase
materials for a construction project for resale. Sales tax is
charged on the purchase. The contractor then takes the wi ndows to
your state to install in a hone.

Is the taxpayer entitled to a refund, credit, or other offset
agai nst your State's sales or use tax up to the anpbunt of sales or
use tax paid to STATE?

[0  Yes [0 No (1 Depends Expl ai n

Please find enclosed copies of 86 I1ll. Adm Code 130.1940 and 130.2075
regarding the tax liabilities of construction contractors in Illinois. The term
“construction contractors” includes general contractors, subcontractors, and
speci alized contractors such as |andscape contractors. The term *“contractor”
means any person or persons who are engaged in the occupation of entering into
and perform ng construction contracts for owners.

In Illinois, construction contractors are deened end users of tangible
personal property purchased for incorporation into real property. As end users
of such tangi ble personal property, contractors incur Use Tax liability for such
purchases based upon the cost price of the tangible personal property.
Ther ef ore, any tangible personal property that gener al contractors or
subcontractors purchase that will be permanently affixed to or incorporated into
real property in this State will be subject to Use Tax. If the contractors did
not pay the Use Tax liability to their suppliers, those contractors mnust self-
assess their Use Tax liability and pay it directly to the Departmnent. If those
contractors already paid taxes in another state with respect to the acquisition
of the tangible personal property, they would be exenpt from Use Tax to the

extent of the anmount of such tax properly due and paid in such other state. See
Subsection (a)(3) of 86 IIl. Adm Code 150. 310.
6. ZZ Plunbing, from STATE, has a retail store and does installation
and repair of plunbing fixtures. ZZ renoves itens from their tax
unpaid inventory in STATE to use in a project in your State. The
mat eri al s include pipes, valves, sinks and faucets. ZZ will install

these itens in a hone in your state. STATE assesses use tax on
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items taken from inventory to be used in a realty inprovenent
pr oj ect .

Is the taxpayer entitled to a refund, credit, or other offset
agai nst your State's sales or use tax up to the anobunt of sales or
use tax paid to STATE?

[0  Yes [0 No (1 Depends Expl ai n

Pl ease see the answer to question nunber 5 above.

7. Handy Pl unmbing, from your state, has a retail store and does
installation and repair of plunbing fixtures. Handy renoves
items fromtheir tax unpaid inventory in your state to use in a
project in STATE. The materials include pipes, valves, sinks and
faucets. Handy will install these itens in a hone in STATE.

Does your state assess sales or use tax on the materials renpved
for installation in a project in another state?

[0  Yes [0 No (1 Depends Expl ai n

[Ilinois Use Tax is inposed on the privilege of using, in this State, any
kind of tangible personal property that is purchased anywhere at retail from a
retailer. When retailers take an item frominventory and "use" the item a Use
Tax liability is incurred. However, the Departnment’s admnistrative rules
provide that Use Tax does not apply to “the tenporary storage in this State of
building materials and fixtures which are acquired either in this State or
outside this State by an |Illinois registered conbination retailer and
construction contractor, and which such purchaser thereafter uses outside this
State Dby incorporating such property into real estate |ocated outside this
State.” See subsection (a)(5) of the enclosed copy of 86 Ill. Adm Co 150. 310.
For other materials or itens, see the answer to question nunber 9 bel ow

8. Service Helpers is a corporation headquartered in STATE The
headquarters purchases itenms in bulk to reduce the purchase price.
These itens are stored at a warehouse in STATE until needed at the
various store locations. When needed, itens are pulled from storage
and shipped to the store | ocation. Itenms include adding nachines,

computers, and various office supplies - paper, pens, staples, etc.
STATE statutes require use tax be paid on these itens if sales tax
was not paid at the tinme of purchase.

Is the taxpayer entitled to a refund, credit, or other offset
agai nst your State's sales or use tax up to the anpbunt of sales or
use tax paid to STATE?

[0 Yes [0 No (1 Depends Expl ai n
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Pl ease see the answer to question nunber 1 above.

9. Kozy Restaurant, wth locations in several states, purchases
supplies and equiprment for their use. These supplies and
equi pnent are stored in a warehouse in your State until needed,
then distributed to the various locations, including a |ocation
in STATE.

Does your state assess sales or use tax on the itenms that are
stored in your State but l|later used in STATE

[0 Yes [0 No (1 Depends Expl ai n

Section (a)(4) of 86 Ill. Adm Code 150.310 (enclosed) provides that no tax
applies to "the tenporary storage, in this state, of tangible personal property
which is acquired outside this State and which, subsequent to being brought into
this State and stored here tenporarily, is used solely outside this State...."

In order to docunent this exenption, purchasers of such tangi ble personal
property should give certificates to their vendors stating that the tangible

personal property is acquired outside Illinois and brought into Illinois only
tenmporarily, and that subsequent to such temporary storage in Illinois, the
tangi bl e personal property wll be shipped out of Illinois, and wll be used
solely outside the State of Illinois.

Pl ease note that if tangible personal property is acquired in Illinois and
is stored in Illinois before being used solely outside Illinois, then the itens
will be subject to Illinois Use Tax on the cost price of the itens. Please also
note that if purchase orders for tangible personal property are accepted in
Illinois, the tangible personal property is not acquired outside Illinois, even
if it is delivered in Illinois fromthe vendors' warehouse outside Illinois.

10. Does your state exenpt from sales tax STATE units of governnent
t hat make purchases in your State?

[0  Yes [0 No (1 Depends Expl ai n
Pursuant to 86 IIl. Adm Code 130.2080, enclosed, sales of tangible persona
property made to governnmental bodies (Federal, State, local, or foreign) are not
subject to Retailers' Cccupation Tax (sales tax). |In order to make a tax exenpt
purchase, governnental bodies nust have an active exenption identification nunber
i ssued by the Departnent. It is inportant to note that only sales of tangible
personal property invoiced to the governmental body itself are exenpt. Sal es

made to individual government enployees are generally subject to tax, even though
the enployees may be traveling on governnent business. Pl ease see the encl osed
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copy of 86 Ill. Adm Code 130.2007 for information on applying for an exenption
nunber.

In addition, organizations that nake application to the Department and are
determned to be exclusively religious, educational, or charitable, receive an
exenption identification "E' nunber. See the encl osed copy of 86 Ill. Adm Code
130.2007. This nunber evidences that this State recognizes that the organization
qualifies as exenpt from incurring Use Tax when purchasing tangible personal
property in furtherance of its organizational purpose. Pl ease be aware that
only sales to the organization holding the "E' nunber are exenpt, not sales to
i ndi vi dual nmenbers of the organization

11. The city of Sioux Falls, STATE, purchases equipnment from a

supplier in your State. Thi s equi pnment includes saws, drills,
sanders, etc.

Does your state assess sales tax on the purchases nmade with city
funds for the city's use

[0 Yes [0 No (1 Depends Expl ai n

Pl ease see the answer to question nunber 10 above.

12. STATE exenpts governnment owned schools. STATE exenpts purchases
by government owned schools from another state if that state
provi des the same exenption to STATE school s.

If a representative from a STATE school attends a convention in
your state and purchases supplies for their school, using schoo
funds, does your state's sales tax apply to the itens purchased
by the school for the school's use?

[0 Yes [0 No (1 Depends Expl ai n

Pl ease see the answer to question nunber 10 above.

13. A basketball team from a STATE state supported university attends
a basketball gane in your state. The team bus blows a tire and
the team stays at a notel in your state. The university pays the
motel directly fromuniversity funds.

Does sales tax apply to the notel paid by University funds?

[0 Yes [0 No (1 Depends Expl ai n

We have enclosed a copy of 86 IIl. Adm Code 480.101, which explains the
nature, rate and scope of the Hotel Operators' Cccupation Tax Act. As explained
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in Section 480.101(b)(3), hotel operators incur this tax on room rentals to
entities that would otherwi se be exenpt from sales tax (i.e., entities such as
exclusively charitable, religious, or educational groups, or governnental bodies
t hat possess exenption identification nunbers).

It is inportant to remenber in connection with this tax that this is a tax
i nposed upon hotel operators and not upon hotel guests. The Hotel Operators’
Cccupation Tax Act allows hotel operators to collect an anount from their
custoners that represents reinbursenent for the hotel operators' tax liability.
Consequently, there is no tax inposed upon guests from which they can be
exenpt ed. The fact that these guests may represent entities that hold exenption
identification nunbers issued by the Departnent does not exenpt them from
rei mbursenent .

14. the university has the tire repaired at a repair shop in your
St at e. The repair bill, labor and parts, is paid by governnent
f unds.

Does sales tax apply to the tire repair paid by university funds?

[0 Yes [0 No (1 Depends Expl ai n

Pl ease see the answer to question nunmber 10 above, and the discussion of
liabilities incurred under the Service OOccupation Tax Act described below
follow ng question nunber 15. See the enclosed copy of 86 Ill. Adm Code
140. 125.

15. The wuniversity purchases neals for the team again paying wth
governnment funds.

Does sales tax apply to the meals paid by university funds

[0 Yes [0 No (1 Depends Expl ai n

Pl ease see the answer to question nunber 10 above.

The Departnent is unable to respond to your questions regarding the taxation
of services in the manner requested. We hope the follow ng general information
regarding the application of the Service Cccupation Tax Act will be hel pful

Illinois Retailers' GOccupation and Use Taxes do not apply to sales of
service that do not involve the transfer of tangible personal property to
cust oners. However, if tangible personal property is transferred incident to
sales of service, this will result in either Service COccupation Tax liability or
Use Tax liability for the servicenen dependi ng upon which tax base the servicenen
choose to calculate their tax liability. For your general information we are
enclosing a copy of 86 IIl. Adm Code 140.101 regarding sales of service and
Servi ce Cccupation Tax.
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Under the Service Cccupation Tax Act, businesses providing services (i.e.
servi cenen) are taxed on tangi ble personal property transferred as an incident to

sal es of service. See the enclosed copy of 86 IIl. Adm Code 140.101. The
purchase of tangible personal property that is transferred to the service
custonmer may result in either Service Cccupation Tax liability or Use Tax

liability for the servicenen dependi ng upon which tax base the servicenen choose
to calculate their tax liability. The servicenen may calculate their tax base in
one of four ways: (1) separately stated selling price of tangible personal
property transferred incident to service; (2) 50% of the servicenmen's entire
bill; (3) Service Cccupation Tax on the servicenen's cost price if the servicenen
are registered de mnims servicenen; or (4) Use Tax on the servicenen's cost
price if the servicenmen are de mnims and are not otherwise required to be
regi stered under the Retailers' COccupation Tax Act.

Using the first method, servicemen may separately state the selling price of
each item transferred as a result of the sale of service. The tax is then
calculated on the separately stated selling price of the tangible personal
property transferred. If the servicemen do not separately state the selling
price of the tangible personal property transferred, they nust use 50% of the
entire bill to the service custoner as the tax base. Both of the above nethods
provide that in no event may the tax base be less than the servicenen' s cost
price of the tangible personal property transferred.

The third way servicenen may account for their tax liability only applies to
de mnims servicenmen who have either chosen to be registered or are required to
be regi stered because they incur Retailers' Cccupation Tax liability with respect
to a portion of their business. Servicenmen may qualify as de mnims if they
determ ne that the annual aggregate cost price of tangible personal property
transferred as an incident of the sale of service is |less than 35% of the total
annual gross receipts from service transactions (75% in the case of pharnmacists
and persons engaged in graphics arts production). Servicenen no |onger have the
option of determining whether they are de mnims using a transaction by

transacti on basis. Registered de minims servicenen are authorized to pay
Service Cccupation Tax (which includes |ocal taxes) based upon their cost price
of tangible personal property transferred incident to the sale of service. Such

servi cenen should give suppliers resale certificates and remt Service Cccupation
Tax using the Service Cccupation Tax rates for their |ocations.

The final nmethod of determining tax liability nmay be used by de mnims
servicenen that are not otherwise required to be registered under the Retailers'
Cccupation Tax Act. Such de mnims servicenen handle their tax liability by
paying Use Tax to their suppliers. If their suppliers are not registered to
collect and remt tax, the servicenmen nust register, self-assess and remt Use
Tax to the Departnment. The servicenen are considered to be the end-users of the
tangi bl e personal property transferred incident to service. Consequently, they
are not authorized to collect a "tax" fromthe service custoners.

Dependi ng upon which tax base the servicenen choose to calculate their
liability, their custoners' recognition as a tax-exenpt entity in Illinois wll
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i npact the servicenmens’ Service Occupation Tax liability. See the enclosed copy
of 86 Ill. Adm Code 140.125. |f the servicenen choose either of the first three
met hods described above and their custonmers have valid exenption nunbers (E-
nunbers) issued by the Departnent, those custoners incur no Service Use Tax
l[iability and the Servicenmen incur no Service Occupation Tax liability on those
sales. Please note that, currently, servicenmen that choose the fourth nethod are
paying their own Use Tax liability and the status of their custonmer does not
affect that liability.

It is the Department's opinion that the seller's acceptance of a purchase
order or contracting action in the making of a sales or service contract is the
nmost inportant single factor in the occupation of selling or providing service.
See for exanple part (b)(1) of the enclosed copy of 86 Ill. Adm Code 270.115.
Qut-of - State servi cemen who do not accept purchase orders in this State may still
have a Service Use Tax collection obligation if those servicenen have a physical
presence in Illinois. However, no local tax will need to be collected because
t he sal e (purchase order acceptance) occurred outside of the State.

The transfer of tangible personal property as an incident to a sale of
service that results fromthe acceptance of a purchase order or other contracting
action in a hone rule county and/or nmunicipality is subject to any correspondi ng
Home Rule County Service QOccupation Tax and/or the Hone Rule Minicipal Service

Cccupation Tax for that |ocation. If a purchase order is accepted outside this
State but the property is in the inventory of a serviceman |located in a hone rule
county or rmnunicipality at the time of the sale and is delivered in Illinois to
the purchaser, the sale is subject to the corresponding Home Rule County Service
Occupation Tax or Home Rule Minicipal Service Cccupation Tax. See part (b)(1)
of Section 270.115.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.
If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).
Very truly yours,
Terry D. Charlton

Associ at e Counsel

TDC: nsk
Enc.



